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Austria

Hannes Jarolim, Martina Flitsch and Stefan Rust

Jarolim Flitsch Rechtsanwaelte GmbH

General

1 Which bodies regulate aviation in your country, under what basic laws?

In Austria, aviation is regarded as a federal matter in respect of leg-
islative and administrative competence. The basic law is the Aus-
trian Aviation Act (LFG), but there are several other national laws
regulating aviation matters. The Austrian federal minister of trans-
port, innovation and technology (BMVIT), as supreme civil aviation
authority, has been allocated the competence to pass regulations in
a large number of aviation matters (such as use and registration of
aircraft, aviation safety, etc). Since 1995, Austria has been a member
of the European Union, which has an extensive regulatory compe-
tence in aviation matters.

The BMVIT is also the supreme administrative authority in all
aviation matters. Since 1994, the administration of aviation mat-
ters in first instance is divided between the BMVIT, the Austro Con-
trol GmbH, a state-owned private entity, the Austrian Aero Club
(OAeC), and provincial and municipal authorities. The Austro Con-
trol GmbH is in charge of all operational, technical and licensing
matters in respect of commercial aviation.

Regulation of aviation operations

2 How is air transport regulated in terms of safety?

The Austrian Aviation Act (LFG) provides several rules relating to
the safety of air transport operations. Aircraft may only be oper-
ated if they are airworthy, which is attested by the Austro Control
GmbH. The federal minister of transport, innovation and technology
(BMVIT) has issued the Civil Aircraft and Aviation Instrument Regu-
lation (ZLLV 2010), which provides further prerequisites in respect
of equipment, maintenance or airworthiness, taking into considera-
tion the regulations of the Joint Aviation Authorities (JAA) and EC
legislation. Aircraft operators need an air operating certificate (AOC)
and an operating licence (see questions 4 and 5).

Persons involved in aviation operations need to be licensed by the
Austro Control GmbH. The BMVIT has determined certain mini-
mum requirements (eg, minimum age, reliability and fitness), train-
ing and instruction programmes, which have to be met by potential
candidates (Civil Aviation Personnel Regulation, ZLPV 2006).
Aircraft of non EEA-countries (third-country aircraft) are subject
to ramp checks under the Law on safety measures for third-country
aircraft (implementing EC Council Directive No. 2004/36/CE on the
safety of third-country aircraft using Community airports).

These national provisions are complemented by EU legislation,
in particular the EC Regulation No. 216/2008 on common rules
in the field of civil aviation and establishing a European Aviation
Safety Agency (as last amended by EC Regulation No. 1108/2009),
EC Regulation No. 1702/2003 laying down implementing rules for
the airworthiness and environmental certification of aircraft and
related products, parts and appliances, as well as for the certifica-
tion of design and production organisations (as last amended by EC

22

Regulation No. 1194/2009), and EC Regulation No. 2042/2003
(covering EASA part M, part 145, part 66 and part 147) on the
continuing airworthiness of aircraft and aeronautical products, parts
and appliances, and on the approval of organisations and person-
nel involved in these tasks (as last amended by EC Regulation No.
127/2010).

Air traffic control services are provided by the Austro Control
GmbH (see question 23).

3 What safety regulation is provided for air operations that do not
constitute public or commercial transport, and how is the distinction
made?

According to article 102 of the LFG, non-commercial air operations
with aircraft carrying no more than four passengers, or which are
only carried out to drop out parachutists, do not need an operating
licence. Non-commercial air operations are those for which only the
effective costs are reimbursed by the passenger.

Apart from certain modifications for small aircraft such as
hang or paragliders, the general safety regulations must be
respected.

4 Is access to the market for the provision of air transport services
regulated, and if so how?

Access to the air transport market is subject to a licence, which is
issued by the Austro Control GmbH.

Air carriers providing air transport services need an operating licence
according to the EC Regulation No. 1008/2008 on common rules
for the operation of air services in the Community (Recast of the
EEC Regulation No. 2407/92 on licensing of air carriers (‘Com-
munity air carrier’)). The operational and technical requirements
for licensing are set out in the Austrian Air Operator Certificate
Regulation (AOCV 2008), which refers to the JAR OPS 3 and the EASA
OPS 1 (annex to the Council Regulation (EEC) No. 3922/91 on the
harmonisation of technical requirements and administrative proce-
dures in the field of civil aviation (last amended by EC Regulation
No. 8/2008 and 859/2008), as regards common technical require-
ments and administrative procedures applicable to commercial trans-
portation by aeroplane).

For air operators to which EC Regulation No. 1008/2008 does
not apply (eg, certain types of carriage with non-motorised aircraft
or local flights not involving carriage between airports), the LFG
provides separate two-step rules (article 102 of the LFG). These
operators need an Austrian carriage licence. Such licence is issued
by the federal minister of transport, innovation and technology
(BMVIT) if the applicant is a national of the EEA, resides in Austria,
is reliable and professionally qualified, can guarantee the safety of its
operations and its financial fitness, and has insurance meeting the
mandatory minimum insurance requirements (see question 40). For
these air operators, a start-up licence is needed before carriage is put
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into operation. Such licence is issued if a valid carriage licence has
been obtained and all safety requirements have been fulfilled.

5 What requirements apply in the areas of financial fitness and
nationality of ownership regarding control of air carriers?

In order to obtain an operating licence, EC Regulation No. 1008/2008
on common rules for the operation of air services in the Commu-
nity (Recast of the EEC Regulation No. 2407/92) specifies that the
undertaking must have its principal place of business (head office or
registered office) in the member state of the EU where the operat-
ing licence is requested. It shall hold a valid AOC and have one or
more aircraft at its disposal through ownership or a dry lease agree-
ment. Its main occupation has to be operating of air services and its
company structure has to allow the competent licensing authority
to implement the provisions of EC Regulation No. 1008/2008. The
undertaking shall be owned and effectively controlled directly or
indirectly through majority ownership by member states or nation-
als of member states, or both, except as provided for in an agreement
with a third country to which the EC is a party. Further, it has to
comply with the insurance requirements with the provisions on good
repute as further laid out in the Regulation.

Financial fitness has to be demonstrated by submitting at least
a three-year business plan to the respective authority. The business
plan must outline that the applicant can meet its actual and potential
obligations at any time established for a period of 24 months from
the start of operations and meet its fixed and operational costs for
the first three months without taking into account any income from
its operations. Direct or indirect financial links to other commercial
activities must be revealed. Air carriers exclusively engaged in opera-
tions with aircraft of less than 10 tons maximum take-off weight
or fewer than 20 seats, or both, are exempt from this requirement.
They are required to at all times be able to demonstrate a minimum
net capital instead. Nevertheless the competent licensing authority
may apply the above-mentioned provisions to such an undertaking
if that undertaking intends to operate scheduled air services or if its
turnover exceeds €3 million per year.

For the requirements in respect of an Austrian carriage licence,
see question 4.

their country of origin and if it does not conflict with public or safety
interests. Community air carriers may apply to operate routes to and
from Austria from and to third countries within the scope that such
rights are granted to Community air carriers residing in Austria by
the respective third country. Cabotage rights are no longer reserved
to Community air carriers and may be granted to third-country car-
riers subject to the provisions of the BGzLV 2008.

In addition, any air carrier planning to operate routes to and
from third countries must have the respective flight schedule author-
ised by the Austro Control GmbH. Such authorisation must be
applied for at least 30 days before operations are started and may
only be granted if the operation of these routes does not conflict with
public or safety interests.

7 What procedures are there for hearing or deciding contested
applications for licences or other rights to operate particular routes?

Any air carrier eligible for nomination to benefit from route operat-
ing rights from concluded air service agreements or — in the absence
of such air service agreements — applying for a licence to operate
routes to and from Austria from and to third countries, may file a
complaint against the federal minister of transport, innovation and
technology (BMVIT)’s decision to the Austrian Supreme Administra-
tive Court or — if it believes the BMVIT’s decision does not comply
with the Austrian Constitution — the Austrian Supreme Constitu-
tional Court.

Decisions of the Austro Control GmbH are subject to the control
of the BMVIT, to which an administrative appeal can be addressed.
If that decision is negative, a further complaint can be filed to the
Austrian Supreme Administrative or Constitutional Court.

8 Is there a declared policy on airline access or competition, and if so
what is it?

There is no national declared policy on airline access or competition.
As a member state of the EU, the common EU air transport policy
applies, the main aim of which is the liberalisation of the aviation
market and the elimination of all national barriers of access to the
aviation market (the Single European Sky Policy).

6 What procedures are there to obtain licences or other rights to
operate particular routes?

An operating licence does not grant the right of access to specific
routes but generally includes the right to operate any route within the
EEA. Such flight schedule must be disclosed to the Austro Control
GmbH.

For third-country (ie, non-EU or countries granted the same sta-
tus by interstate agreement) routes, air service agreements are usually
concluded. The principles that Austria has to respect when conclud-
ing such agreements, for example, the principle of reciprocity, are
determined by the Law on Interstate Air Transport 2008 (BGzLV
2008). This law has implemented the provisions of EC Regulation
No. 847/2004 on the negotiation and implementation of air service
agreements between member states and third countries. Upon conclu-
sion of such air service agreements the federal minister of transport,
innovation and technology (BMVIT) shall, upon fulfilment of certain
requirements (in particular a subsidiary in Austria and certain mini-
mum technical and financial equipment), nominate any Community
air carrier to benefit from the respective route operation rights. Such
right shall be withdrawn if the Community air carrier does not fulfil
all necessary requirements or does not make any use of the allocated
right within or for a period of six months.

Where there is a lack of air service agreements, third-country
air carriers may apply for a licence to operate routes to and from
Austria, which may be issued by the BMVIT, if Community air
carriers with a subsidiary in Austria are granted the same rights in
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9 What requirements must a foreign air carrier satisfy in order to
operate to or from your country?

For air carriers of EU member states providing commercial air trans-

port, EC Regulation No. 1008/2008 on common rules for the opera-

tion of air services in the Community applies (see questions 3 and

4).

For air carriers of non-EU member states the requirements are
subject to the conditions set out in air service agreements which
Austria has concluded according to the BGzLV 2008. Where there
is a lack of air service agreements, third-country air carriers may
apply for a licence to operate routes to and from Austria from the
federal minister for transport, innovation and technology (BMVIT)
(see question 6).

Based on the air service agreements (grating the necessary traffic
rights) the Austro Control GmbH is responsible for the approval of
various kinds of flight permissions, such as scheduled air traffic and
charter flights.

Requirements for the approval of scheduled flights to and from
Austria are:

e application to the Austro Control GmbH;

e valid certificate of insurance (complying with EC Regulation No.
785/2004 on insurance requirements for air carriers and aircraft
operators);

¢ valid air operator certificate (AOC);

o valid noise certificate;

o certificate of airworthiness; and
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e if applicable, the wetlease, drylease or sublease agreement.

Requirements for the approval of charter flights (freight or passen-

ger) to and from Austria are:

e application to the Austro Control GmbH;

e valid certificate of insurance (complying with EC Regulation No.
785/2004 on insurance requirements for air carriers and aircraft
operators);

e valid air operator certificate (AOC);

¢ valid noise certificate;

* incase of an inclusive tour charter flight, a copy of tour literature
(in which hotels passengers will stay, excursions, etc) must be
attached;

® incase of a ‘fifth freedom charter flight’, a non-objection declara-
tion of the Austrian carriers must be attached; and

¢ slots must be coordinated with the airport.

10 Are there specific rules in place to ensure aviation services are offered
to remote destinations when vital for the local economy?

EC Regulation No. 1008/2008 on common rules for the operation
of air services in the Community (amending EEC Regulation No.
2408/92 on access for Community air carriers to intra-Community
air routes) is applicable, which provides that member states may,
after consulting other concerned member states and informing the
European Commission and the respective airports and air carriers
operating such routes, impose a public service obligation to ensure
operation of services to peripheral or development regions or on a
thin route, if any such route being considered vital for the economic
and social development of the region which the airport serves.

That obligation shall be imposed only to the extent necessary to
ensure on that route the minimum provision of scheduled air serv-
ices satisfying fixed standards of continuity, regularity, pricing or
minimum capacity, which air carriers would not assume if they were
solely considering their commercial interest. To date, Austria has not
made use of this possibility.

11 Are charter services specially regulated?

For charter services within the EU, there are no special regulations.
The general EU regulatory framework applies.

According to article 14 of the BGzLV 2008, charter services
to and from third countries are subject to a licence issued by the
Austro Control GmbH. Such licence may only be issued if no public
or safety interests or specific interests of the air transport market are
opposed. The Austro Control GmbH may issue such licence subject
to conditions.

12 Are airfares regulated, and if so, how?

According to EC Regulation No. 1008/2008 on common rules
for the operation of air services in the Community (amending EC
Regulation No. 2409/92 on fares and rates for air services), Com-
munity air carriers and, on the basis of reciprocity, also air carri-
ers of third countries shall freely set fares for passengers and cargo,
except in the case of a public service obligation (see question 10). The
published price for the service (including publishing on the internet)
has to include the fare and all applicable taxes, charges, surcharges
and fees which are unavoidable and foreseeable at the time of pub-
lication. In addition, details must be given of the different compo-
nents of the price (fares, taxes, airport charges and other costs).
Discrimination in access to fares between passengers or between
users of the cargo service on the basis of their place of residence or
their nationality within the Community is prohibited.

In case of subsidisation and unfair pricing practices which cause
injury to Community air carriers in the supply of air services from
non-European member states, the European commission can, accord-
ing to EC Regulation No. 868/2004 (concerning protection against
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subsidisation and unfair pricing practices causing injury to Com-
munity air carriers in the supply of air services from countries not
members of the European Community), determine redressive
measures by imposing duties upon the non-Community carrier
concerned.

Outside the scope of EU legislation, the determination of airfares
is subject to conditions and other restrictions defined in air service
agreements. In the absence of such agreements, the BMVIT has the
authority to authorise airfares and impose certain restrictions or con-
ditions (article 17 of the BGzLV 2008).

In addition to the EC Regulation, the Austrian Pricing Act
requires airlines for transparency reasons to mark the total (gross)
airfare payable for their services in advertisements and other public
announcements.

Aircraft

13 Who is entitled to be mentioned in the aircraft register? Do
requirements or limitations apply to the ownership of an aircraft listed
on your country’s register?

The Austrian Aircraft Register and the data registered therein are
regulated in article 16 of the Austrian Aviation Act (LFG) and articles
six to 10 of the ZLLV 2005. Only the aircraft operator is mentioned
in the aircraft register. However, the aircraft operator and the aircraft
owner, if different to the aircraft operator, must be notified to the
respective authority.

Requirements for or limitations to the registration of an aircraft
in the Austrian Aircraft Register do not apply to the owner of an air-
craft but to its operator. Basically, an aircraft may be registered in the
Austrian Aircraft Register if the aircraft is not registered elsewhere
and if the operator is:
¢ a national of the EU or a country granted the same status by

interstate agreement and — if he or she is not domiciled in Austria

— has named a national representative; or
® alegal entity duly established in a member state of the EU or a

country granted the same status by interstate agreement and — if

it has no representative who is domiciled in Austria — has named

a national representative.

14 s there a register of aircraft mortgages or charges, and if so how
does it function?

There is no register of aircraft mortgages or charges in Austria.

15 What rights are there to detain aircraft, in respect of unpaid airport or
air navigation charges, or other unpaid debts?

There are no rights to detain aircraft in respect of unpaid airport or
air navigation charges, or other unpaid debts. The respective credi-
tor has to obtain an enforceable judgment with which it may initiate
enforcement proceedings. The Austrian Enforcement Act contains
provisions according to which a judicial pledge of the aircraft may
be obtained.

Since the use of airport facilities and airport services are matters
of private law, the airport may refuse the provision of services to
airlines in case they have outstanding airport charges.

16 Do specific rules regulate the maintenance of aircraft?

Article 12 of the Austrian Aviation Act (LFG) states that an aircraft
must be maintained in an airworthy condition.

All aircraft are fully and exclusively subject to the harmonised
Community maintenance provisions, in particular, EC Regula-
tion No. 216/2008 on common rules in the field of civil aviation
and establishing a European Aviation Safety Agency respectively
(repealing EC Regulation No. 1592/2002; as last amended by EC
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RegulationNo.1108/2009),ECRegulationNo.1702/2003layingdown
implementing rules for the airworthiness and environmental certifica-
tion of aircraft and related products, parts and appliances, and for the
certification of design and production organisations (as last amended
by EC Regulation No. 1194/2009) and EC Regulation No. 2042/2003
on the continuing airworthiness of aircraft and aeronautical prod-
ucts, parts and appliances, and on the approval of organisations and
personnel involved in these tasks (in particular part 145 and part M;
as last amended by EC Regulation No. 127/2010).

On a national basis, the ZLLV 2010 and the AOCV 2008 provide
detailed rules on the maintenance of aircraft (in particular perform-
ance according to approved maintenance programmes and manuals,
and documentation provisions). These rules are only applicable to
aircraft listed in annex 2 of EC Regulation No. 216/2008.

The Austro Control GmbH is the relevant authority for all air-
craft maintenance matters.

Airports

17 Who owns the airports?

Austrian Airports are mostly directly or indirectly (through state-
owned companies) owned by the province or city the airport is
located in, or both. There are six airports in Austria: Vienna, Graz,
Innsbruck, Klagenfurt, Linz and Salzburg. Vienna Airport, as the
largest Austrian airport, is the only one owned by a public limited
company whose shares are listed on the stock exchange. According
to the annual report for 2009, 50 per cent of its shares are in free
float and 20 per cent each are owned by the city of Vienna and the
province of Lower Austria. The remaining 10 per cent are owned by
an employee foundation.

18 What system is there for the licensing of airports?

For the operation of (civil) airports the Austrian Aviation Act (LFG)
provides a two-step licensing procedure. Both licences are issued
by the federal minister of transport, innovation and technology
(BMVIT).

First, a civil airport licence is required to establish an airport or
change the extent of an airport. Such a licence may be obtained by a
national of the EU or a country granted the same status by interstate
agreement and — if he or she is not domiciled in Austria — has named a
national representative, or a legal entity duly established in a member
state of the EU or a country granted the same status by interstate
agreement and, if it has no registered office in Austria, has named a
national representative. The application must, in particular, contain
information on the extent of operation (eg, type of aircraft, type and
dimension of the runways), the planned non-aviation premises, the
expected aviation barriers and the impact of such undertaking on
third-party rights. The establishment of the planned airport must also
be of public interest (eg, more than 100km away from an existing
airport without compromising that airport’s duties).

Then, a start-up licence must be obtained to put the airport in
operation. Such a licence is issued if the applicant is in possession of
a civil airport licence and fulfils further prerequisites of the Austrian
Civil Airport Regulation. Non-aviation premises require their own
licence. Larger projects, which might have a significant impact on
the environment, are subject to an additional environmental impact
assessment.

19 Is there a system of economic regulation of airports, and, if so, how
does it function?

The Austrian Aviation Act requires every airport operator to issue
conditions of use, which shall guarantee non-discriminatory access
to, and safe and economic operation of, the airport. These must
be approved by the federal minister of transport, innovation and
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technology (BMVIT). These conditions of use must also contain the
applicable airport charges regime. The payable airport charges must
be calculated on the basis of objective attributes (eg, type and weight
of aircraft, type and purpose of flight). The regime may also contain
rules and conditions for reductions and determine the creditor of the
respective charges.

This regulatory system has the effect that every Austrian airport
has its individual conditions of use and applicable airport charges
regime.

20 Are there laws or rules restricting or qualifying access to airports?

Each airport applies its individual conditions of use, which also regu-
late access to that airport. Within the principles of non-discrimina-
tion, the airport operators may determine restrictions for access to
their airports. Within the defined conditions of use, the airport opera-
tor is obliged to contract with a prospective user. If the airport opera-
tor denies access to an interested party that fulfils all prerequisites of
the conditions of use, that party may enforce the airport operator’s
contracting obligation before a court.

21 How are slots allocated at congested airports?

The slot allocation procedure is set out in EEC Regulation No. 95/93
on common rules for the allocation of slots at Community airports,
as amended by EEC Regulation No. 793/2004, and the Austrian Slot
Coordination Regulation 2008 (last amended by EC Regulation No.
545/2009, with respect to the current economic and financial crisis).
These rules differentiate between scheduled facilitated airports and
coordinated airports.

For coordinated airports, slots are allocated by SCA (Schedule
Coordination Austria GmbH). For scheduled facilitated airports
SCA only acts in a supervisory and coordinative manner without
authority to actively allocate slots.

In general, the SCA allocates series of slots to applying carriers
as requested. Preference is given to new entrants. In certain cases
slots that historically have been used by one airline can primarily be
allocated to that airline (grandfather rights).

22 Are there any laws or rules specifically relating to ground handling?

Ground handling is regulated by the Austrian Airport Ground
Handling Act (FBG), which also implemented EC Council Directive
No. 96/67 on access to the ground handling market of Community
airports. In respect of size and traffic of Austrian airports, the FBG
has limited the number of ground handlers for certain ground han-
dling services (eg, baggage handling or apron services). For other
ground handling services such limitations may be made subject to
the European Commission’s approval.

23 Who provides air traffic control services? And how are they regulated?

The relevant rules are found in article 119 of the Austrian Aviation
Act (LFG) and in EU legislation, in particular EC Regulations No.
549/2004 laying down the framework for the creation of the single
European sky (the framework Regulation), No. 550/2004 on the
provision of air navigation services in the single European sky (the
service provision Regulation), No. 551/2004 on the organisation and
use of airspace in the single European sky) and No. 552/2004 the
interoperability of the European Air Traffic Management network
(the interoperability Regulation), as last amended by EC Regulation
No. 1070/2009 (as part of the SES II Regulatory Package).

Air traffic control services are provided by the Austro Control
GmbH under the control of the federal minister of transport, innova-
tion and technology (BMVIT). For airfields, the BMVIT may license
other service providers to provide air traffic services. The Austro
Control GmbH or such licensed service provider may establish
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branch offices, if necessary, for the safe and efficient handling of air
traffic. Anyone providing air traffic control services must satisfy the
safety regulatory requirements (ESARRs) of Eurocontrol, the Euro-
pean Organisation for air traffic control services, whose main objec-
tive is to develop a seamless, pan-European air traffic management
(ATM) system.The Austro Control GmbH may levy cost-effective
service charges, according to EC Regulation No. 1794/2006 laying
down a common charging scheme for air navigation services.

Liability and accidents

24 Are there any special rules in respect of death of, or injury to,
passengers or loss or damage to baggage or cargo in respect of
domestic carriage?

Special rules in respect of death of, or injury to, passengers or loss
of or damage to baggage or cargo are provided in article 146 of
the Austrian Aviation Act (LFG). Article 146 of the LFG explic-
itly states that the liability provisions of the LFG are subsidiary to
international conventions (in particular the Montreal and Warsaw
Conventions) and European law (see EC Regulations No. 2027/97
and No. 889/2002). EC Regulation No. 2027/97 is applicable not
only to international but also to domestic carriage of Community
air carriers, that is, carriers with a valid operating licence granted by
a member state in accordance with the provisions of EC Regulation
No. 1008/2008 on common rules for the operation of air services in
the Community. The scope of application of the Austrian national
liability provisions is therefore very limited. In the course of a revi-
sion of the LFG in 2006, the national liability provisions of the LFG
were adapted to the international and European standards, so that
now a uniform liability regime is applicable.

25 Are there any special rules about the liability of aircraft operators for
surface damage?

The LFG provides for strict liability for aircraft operators, if death
of or bodily injury to persons or damage to property results from
an accident during the operation of an aircraft. In case the aircraft
is operated by someone other than the aircraft operator without his
permission, that person is liable instead of the aircraft operator. In
case a default action on the part of the aircraft operator has enabled
that person to operate the aircraft, the aircraft operator remains liable
along with that person. The LFG provides limits of liability, which
vary based on the maximum take-off mass (MTOM) of the aircraft
(from 750,000 special drawing rights (SDRs) to 700 million SDRs).
One-third of the applicable maximum liability limit is reserved
for damage to property and two-thirds are allocated for death or
bodily injury to persons. In case the provided limit in either category
of damages is not reached, the remaining amount may be used for
compensating damages of the other category. Claims for surface dam-
ages must be made within three months from the date the claimant
has learned of the damage and the responsible aircraft operator.

26 What system and procedures are in place for the investigation of air
accidents?

Aircraft accidents are investigated in an administrative procedure
by the Federal Accident Investigation Agency, which is subordinate
to the federal minister of transport, innovation and technology
(BMVIT). Although organised as part of the BMVIT, the Federal
Accident Investigation Agency may act independently and is not
bound to any instructions of the BMVIT.

The system and procedure of investigation of aircraft accidents
is set out in the Austrian Accident Investigation Act (Unfalluntersu-
chungsgesetz), which implemented EC Council Directive No. 56/94,
establishing the fundamental principles governing the investigation
of civil aviation accidents and incidents.
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The exclusive duty of the Federal Accident Investigation Agency
is to determine the cause of the accident, in order to elaborate safety
recommendations to avoid similar accidents in the future. It is not
entitled to comment on liability issues, which are determined by
Austrian civil courts. The investigation procedure is not public and
must be initiated without delay. Accident premises may be accessed,
any documents and evidence necessary to complete the agency’s duty
may be viewed, witnesses and other persons may be questioned and
experts may be assigned. The aircraft operator, manufacturer, crew,
maintenance companies and relevant authorities must be granted the
opportunity to submit a written statement before the agency’s investi-
gation report is finalised. The final investigation report must be made
public, if possible, not later than 12 months after the accident.

Air accidents causing bodily injury or death to persons are reg-
ularly subject to criminal investigation proceedings of the Federal
Prosecution Authority. In such cases, the simultaneous investigation
of the Federal Accident Investigation Agency is subject to the consent
of and collaboration with the Federal Prosecution Authority. Details
of this cooperative approach are set out in two public decrees of the
Austrian Ministry of Justice of 2 August 2006 and 26 March 2008.

27 Is there a mandatory accident and incident reporting system, and if
so, how does it operate?

According to article 136 of the Austrian Aviation Act (LFG) the air-
craft operator, the responsible pilots and other concerned persons are
obliged to report aircraft accidents, failures and other incidents that
occur on Austrian territory to the Austro Control GmbH without
delay. In case of accidents, failures or incidents outside Austrian ter-
ritory relating to aircraft registered in the Austrian Aircraft Registry
or operated by an Austrian carrier, the report must be made immedi-
ately upon return to Austria. Details of the reporting system and the
reportable incidents (including bird strikes) are set out in the Civil
Aviation Reporting Regulation (ZMV), which entered into force on 1
December 2007 and implemented EC Council Directive No. 42/2003
on occurrence reporting in civil aviation.

The Austro Control GmbH must forward all received reports to
the Federal Accident Investigation Authority, which shall then decide
— depending on the kind of reported incident — whether or not inves-
tigation proceedings shall be initiated.

Article 11 of the AOCV 2008 provides mandatory reports of
negative proficiency checks. Part 145 and part M of EC Regulation
No. 2042/2003 also provide provisions on mandatory reports.

Competition law

28 Do sector-specific competition rules apply to aviation? If not, do the
general competition law rules apply?

In principle, the general competition rules apply to the aviation sec-
tor. Austrian Competition law is mainly set out in the Austrian Act
Against Unfair Competition (UWG) and the Austrian Cartel Act
2005 (Kartelgesetz 2005).

In addition to these national competition rules, European com-
petition law is applicable. The basis of the European competition
rules (as far as procedural aspects are concerned) is EC Regulation
No. 1/2003 on the implementation of the rules on competition laid
down in articles 81 and 82 of the EC Treaty and EC Regulation No.
139/2004 on merger control (now articles 101 and 102 TFEU).

EC Regulation No. 411/2004 relates explicitly to the aviation
sector, extending the applicability of European competition law to
air transport between the EU and third countries.

29 |s there a sector-specific regulator or are competition rules applied by
the general competition authority?

There is no sector-specific regulator. The applicable competition
rules are applied by the regular national and European competition
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authorities. The main national competition authority in Austria is
the independent Federal Competition Agency (BWB). Its duty is to
ensure efficient competition in Austria by detecting and investigating
alleged violations. The BWB is also responsible for merger control.
Next to the BWB, there is the federal antitrust prosecutor who is
directly controlled by the federal minister of justice. He represents the
public interest in competition matters, does not have any investiga-
tive power, but may request from the BWB any information to fulfil
his obligations. Both the BWB and the Bundeskartellanwalt have the
right to address the Austrian Cartel Court and request prosecution
of any violation of the respective competition rules. Any binding
decisions in competition matters (eg, clearance of a concentration,
penalty on an undertaking for violation of competition rules) may
exclusively be taken by the Cartel Court.

The European competition authority is the European Commis-
sion, supplemented by the European Courts of Justice.

30 How is the relevant market for the purposes of a competition
assessment in the aviation sector defined by the competition
authorities?

The main principles for defining the relevant market have in sub-
stance been developed by the European Commission. For air trans-
port services, the definition of the relevant geographic market is
based on the origin and destination city pair, including direct and
indirect flights, if substitutable. Indirect flights are not only defined
as flights originating from one city but also flights originating from
competing airports (eg, Vienna and Bratislava airports which are
only 60km apart). In certain cases the relevant market may include
other competing means of transport. In other cases, a distinction
between time sensitive and non-time sensitive passengers is made.
The relevant product market differentiates between line, charter and
cargo services.

As concerns airports, the relevant geographic market usually
comprises an ambit of about 100km for regional and 300km for
international airports. The relevant product market may be split into
airport infrastructure services, ground handling services and non-
aviation services (parking, restaurants, etc).

31 What are the main standards for assessing the competitive effect of a
transaction?

In order to determine whether or not a transaction has an effect
on competition, the respective relevant markets (flight routes) are
compared. The actual effect does not have to be determineds; it might
suffice to determine whether or not the transaction has the capacity
to have an effect on competition. Certain effects of a transaction, for
example, consumer benefits or positive welfare effects, may justify
a competitive effect.

Overlapping markets (routes) are generally considered to have an
effect on the relevant market; non-overlapping markets are eligible
to have such an effect. In its European Night Services decision, the
European Court of First Instance determined a more economic aspect
for the determination of a competitive effect on a respective route.
Thus, an airline shall only be regarded as a competitor on a certain
route, if a hub-to-hub route or a route of similar passenger volume
is concerned.

In the aviation sector, airlines tend to form strategic alliances, par-
ticularly to provide broader services at cheaper prices. The European
Commission generally has a very positive approach to the formation
of strategic alliances, and tends to approve of such concentrations,
if positive effects — for example, for consumers — can be expected
and access to the relevant market is not restricted. The European
Commission may impose conditions on the parties to avoid market
restrictions.
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32 What types of remedies have been imposed to remedy concerns
identified by the competition authorities?

The competition authorities, in particular the European Commis-

sion, mostly define remedies with the objective of abolishing any

restrictions to the market access of other competitors. In this sense,

several types of remedies have been imposed, such as:

o the abandonment of slots;

¢ the reduction or freezing of frequencies;

e obligations to conclude interlining agreements with
competitors;

¢ obligations to open access to frequent flyer programmes and
‘blocked space’ agreements to other competitors; and

e other regulatory conditions.

Financial support and state aid

33 Are there sector-specific rules regulating direct or indirect financial
support to companies by the government or government-controlled
agencies or companies (state aid) in the aviation sector? If not, do
general state aid rules apply?

The relevant regulatory system is based on the rules of the European
Union. The basis of this financial support and state aid system is
to be found in article 107 and following of the TFEU. The core of
these general rules is that any kind of financial support to individual
companies by the government or government-controlled agencies or
companies is forbidden, if such financial support causes distortion
of competition by advantaging one company over the other. These
general rules also apply to the aviation sector.

In addition, the EU has issued sector-specific guidelines for the
aviation sector on financing of airports and start-up aid to airlines
departing from regional airports (O] 2005 C 312) supplementing
the Aviation Guidelines of 1994 (O] 1994 C 350). These guidelines
reflect the main case law principles elaborated by the European
courts. Although they are not formally binding, they are taken into
consideration by the relevant European institutions and national
authorities.

34 What are the main principles of the state aid rules applicable to the
aviation sector?

In principle, any state aid is forbidden. In order to determine what
kind of state aid or financial support constitutes a forbidden kind
of state aid, the European Commission applies certain rules (eg, the
‘market economy investor principle’, whereby aid will be permissible
only if a private investor would also have granted the aid).

Another important principle is the ‘one-time-last-time’ principle,
according to which restructuring aid to an airline which has already
received such aid before will only be allowed under exceptional cir-
cumstances. Other exemptions in the aviation sector are granted, if
the supported undertaking is of general interest.

35 Are there exemptions from the state aid rules or situations in which
they do not apply?

Articles 107(2) and (3) of the TFEU determine several state aids
that are considered compatible with the general state aid rules. EC
Regulation No. 1998/2006 on the application of articles 87 and 88
of the EC Treaty (now articles 107 and 108 TFEU) to de minimis
aid exempts state aid not exceeding €200,000 over a period of three
fiscal years.

In addition, the Aviation Guidelines (O] 1994 C 350) provide
certain exemptions, such as for restructuring measures.
The Community guidelines on financing of airports and start-up aid
to airlines departing from regional airports (O] 2005 C 312) pro-
vide exemptions from the general state aid rules. According to these
guidelines, financial aid to airports is justified if it meets an objective
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Update and trends

The main aviation law issues currently discussed in Austria is the
adequacy of the EC Regulation 261/2004 (establishing common
rules on compensation and assistance to passengers in the event
of denied boarding and of cancellation or long delay of flights) with
regard to incidents of force majeure, eg volcanic ash. Especially in the
light of the economic crises, which had also a strong impact on the
aviation industry, the justification for the transfer of costs and risk to
the airlines (eg costs for accommodation and re-routing) is discussed,
especially between airlines an organizations for customer protection.
Another issue is the implementation of the Council Directive
2009/12/EC on airport charges, which provides a legal framework

for setting airport charges and reflects current commercial practices.
Once implemented, the new legislation will promote better dialogue
between airlines and airports and ensure transparency, non-
discrimination and appropriate consultation between airlines and
airports under an independent regulator in each member state.
Necessary national legislative changes, which have to be enacted
before 15 March 2011, but have not yet been made.

Further, the 2008 implemented procedure to ensure non-
discriminatory and transparent distribution of limited traffic rights
among eligible community air carriers now has to be applied in
practice in Austria.

of general interest, for example, regional development or accessibil-
ity. The respective airport’s size may also cause an aid to be justified.
The European Commission has decided that state aid granted to
airports with fewer than one million passengers per year, entrusted
with a mission of general economic interest, should be exempted
from the notification obligation and declared compatible.

As concerns start-up aid to airlines at regional airports, the Euro-
pean Commission identifies a general interest in increasing mobility
by attracting new airlines to regional airports and introducing new
destinations. According to these guidelines, state aid for the opera-
tion of new routes (in form of marketing support) should be allowed
for a maximum of three years (five years in the case of the outermost
regions).

36 Must clearance from the competition authorities be obtained before
state aid may be granted?

Before state aid - in the sense of the EU provisions — may be granted,
the member state must notify its intention to grant such financial
support to the European Commission. According to the ‘standstill
clause’, no state aid may be put into effect, before the European
Commission has cleared the notified measure (article 108 TFEU
and EC Council Regulation No. 659/1999). Any state aid which is
granted without clearance of the European Commission is automati-
cally considered unlawful.

37 If so, what are the main procedural steps to obtain clearance?

The procedure to obtain clearance is laid out in EC Council Regula-
tion No. 659/1999, laying down detailed rules for the application of
article 88 (now article 108 TFEU).

Thus, a member state planning to grant state aid must notify the
European Commission of this plan in sufficient time by providing
all the necessary information and documentation needed to deter-
mine the lawfulness of such state aid. The European Commission
provides standardised notification forms which shall be submitted
electronically. The European Commission will then make a prelimi-
nary decision within two months whether or not the notified measure
constitutes state aid under the relevant provisions. If the European
Commission doubts the compatibility of the notified measure with
the applicable rules, it will initiate formal investigation proceedings
(in which other member states and concerned parties may be heard).
If the European Commission does not take any further steps within
the period of two months, the notified measure may be considered
to have been authorised.

A simplified procedure is provided for certain alterations of exist-
ing state aid.

38 If no clearance is obtained, what procedures apply to recover
unlawfully granted state aid?

The procedure to recover unlawfully granted state aid is set out in
article 14 of EC Council Regulation No. 659/1999. In such case, the
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European Commission may render a ‘recovery decision’, obliging
the respective member state to take all necessary measures to recover
the unlawfully granted state aid. In addition, the beneficiary of an
unlawful state aid is required to pay interest until the date of the recov-
ery. The recovery measures are determined by national law. In Austria,
the applicable recovery procedure (civil or administrative procedure)
and the competent authority (civil court or administrative authority)
depend on whether the financial aid was granted by a private or public
act. Also, competitors may contest such unlawfully granted state aid as
an unfair competition measure before the civil courts.

Miscellaneous

39 Is there any aviation-specific passenger protection legislation?

To name the most relevant provisions, EC Regulation No. 261/2004
establishing common rules on compensation and assistance to
passengers in the event of denied boarding and of cancellation or
long delay of flights, is of great relevance in Austria. Carriers are
obliged to pay a predefined compensation sum or provide assistance
in certain cases of denied boarding, cancellation and delay.

The EC Regulation No. 80/2009 on a Code of Conduct for
computerised reservation systems and repealing Council Regulation
(EEC) No. 2299/89, provides a code of conduct for computerised
reservation systems (CRS).

EEC Directive No. 90/314 on package travel, package holidays
and package tours was also implemented in Austria (article 30b and
following of the Austrian Consumer Protection Act (KSchG)).

As concerns disabled passengers, EC Regulation No. 1107/2006
concerning the rights of disabled persons and persons with reduced
mobility when travelling by air, provides certain obligations for car-
riers and other companies engaged in aviation to grant access to
facilities and aircraft, is applicable.

According to EC Regulation No. 1008/2008 on common rules
for the operation of air services in the Community the published
price for the service (including publishing on the internet) has to
include the fare and all applicable taxes, charges, surcharges and fees
which are unavoidable and foreseeable at the time of publication. In
addition, details must be given of the different components of the
price (fares, taxes, airport charges and other costs). Discrimination
in access to fares between passengers or between users of the cargo
service on the basis of their place of residence or their nationality
within the Community is prohibited.

In addition to the EC Regulation, the Austrian Pricing Act
requires airlines for transparency reasons to mark the total (gross)
airfare payable for their services in advertisements and other public
announcements (see also question 12).

40 Are there mandatory insurance requirements for the operators of
aircraft?

Article 164 of the Austrian Aviation Act (LFG) regulates mini-
mum insurance requirements for carriers in respect of passengers,
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baggage, cargo and third-party claims. This article is subsidiary to
the minimum insurance requirement rules set out in EC Regulation
No. 785/2004 on insurance requirements for air carriers and aircraft
operators (but based on the EU regulatory system).

41 What legal requirements are there with regard to aviation security?

Aviation security is regulated in the Austrian Aviation Security Act
(LSG). Thus, the respective security authorities are responsible for
preventively searching clothing and baggage of persons entering secu-
rity areas at airports or boarding aircraft. Such security controls may
be assigned to private parties by the federal minister of the interior,
in accordance with the federal minister of transport, innovation and
technology (BMVIT) if they are deemed trustworthy. At airports with
more than two million passengers per year the security controls are
delegated to the airport operator, who is entitled to a fixed compen-
sation charge.

The regulatory system of aviation security is complemented by
several EU legislative acts, in particular EC Regulation No. 300/2008
on common rules in the field of civil aviation security and repealing
Regulation (EC) No. 2320/2002 and EC Regulation No. 185/2010
laying down detailed measures for the implementation of the com-
mon basic standards on aviation security (repealing EC Regulations

No. 820/2008 laying down measures for the implementation of the
common basic standards on aviation security, No. 1138/2004 estab-
lishing a common definition of critical parts of security restricted
areas at airports, No. 1217/2003 laying down common specifications
for national civil aviation security quality control programmes and
No. 1486/2003 laying down procedures for conducting Commis-
sion inspections in the field of civil aviation security). The Austrian
National Security Programme is based on these regulations.

42 What serious crimes exist with regard to aviation?

Austria has ratified the Tokyo Convention of 1963 on offences and
certain other acts committed onboard aircraft and the Hague Con-
vention of 1970 for the suppression of unlawful seizure of aircraft. In
this sense, the Austrian Penal Code contains aviation-specific serious
crimes, namely, aircraft hijacking (article 185) and wilful threat to
aviation safety (article 186).

Such crimes may, under certain circumstances, be regarded as
acts of terrorism (in particular if the act was meant to intimidate
the public or destroy the basic structures of international and public
authorities) and subject to higher penalties (article 278c¢). Financing
such acts of terrorism is also subject to penalty (article 278d).
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